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HOUSTON CASUALTY COMPANY 
 

THE MAG 
DIRECTORS, OFFICERS AND PRIVATE ORGANIZATION LIABILITY 

INSURANCE POLICY 

    

This is a claims made policy. Please read it carefully. 
 

In consideration of the payment of the premium, and in reliance upon the statements 

made in the Application, including attachments, all of which are made a part hereof and 

deemed attached hereto, and subject to the Declarations and the limitations, conditions, 

provisions, any endorsements to and all other terms of this policy, the Insurer and the 

Insureds agree as follows: 

 

INSURING AGREEMENTS 

 

(A) The Insurer will pay to or on behalf of the Insured Persons Loss arising from 

Claims first made against them during the Policy Period or Discovery Period (if 

applicable) for Wrongful Acts. 

 

(B) The Insurer will pay to or on behalf of the Insured Organization Loss arising 

from Claims first made against it during the Policy Period or Discovery Period 

(if applicable) for Wrongful Acts. 

 

DEFINITIONS 

 

(A) Application means the application attached to and forming part of this Policy, 

including any materials submitted in connection with such application, all of 

which are deemed a part of the Policy. 

 

(B) Claim means: 

 

 (1) any oral or written demand, including any demand for non-monetary 

relief, 

 

 (2) any civil proceeding commenced by service of a complaint or similar 

pleading, 

 

 (3) any arbitration, mediation or other similar dispute resolution proceeding,  

 

 (4) any administrative or regulatory proceeding commenced by the filing of a 

notice of charges, formal investigative order or similar document, 

 

 (5) any criminal proceeding commenced by the return of an indictment, or 

 

 (6) any appeal from any proceeding referred to in this DEFINITION (B). 
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(C) Defense Costs means reasonable legal fees, costs and expenses consented to by 

the Insurer (including premiums for any appeal bond, attachment bond or similar 

bond) resulting from the investigation, adjustment, defense or appeal of a Claim 

against an Insured, but excluding salaries, wages, benefits or overhead expenses 

of any Insured Person. 

 

(D) Discrimination means: 

 

 (1) any failure or refusal to hire, failure or refusal to promote, demotion or 

discharge of, or wrongful failure to grant tenure to, any person, or 

 

 (2) any limitation, segregation or classification of any Employee or applicant 

for employment in any way that would deprive or tend to deprive any 

person of employment opportunities or otherwise adversely affect his or 

her status as an Employee; 

 

 because of such person’s race, color, age, sex, disability, pregnancy, sexual 

orientation or preference, national origin, religion, or other status that is protected 

pursuant to any applicable federal, state or local statute or ordinance. 

 

(E) Employee means any individual whom the Insured Organization compensates 

by salary, wages and/or commissions and whose labor or service is engaged by 

and directed by the Insured Organization, including seasonal, volunteer and 

part-time employees. 

 

(F) Employment Practices Wrongful Act means any actual or alleged: 

 

 (1) Discrimination, 

 

 (2) Retaliation, 

 

 (3) Sexual Harassment, 

 

 (4) Workplace Harassment, 

 

 (5) Workplace Tort,  

 

 (6) Wrongful Termination, or 

 

 (7) Violation of the Family and Medical Leave Act. 

 

(G) Insured means the Insured Persons and the Insured Organization. 

 

(H) Insured Organization means the Named Organization and any Subsidiary 

thereof. 
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(I) Insured Person means any past, present or future director, officer, managing 

member, manager or Employee of the Insured Organization, including any 

person in a position which is the functional equivalent thereof with respect to any 

entity included within the definition of Insured Organization located outside the 

United States. 

 

(J) Loss means Defense Costs and any damages, settlements, judgments, back pay 

awards and front pay awards or other amounts (including punitive or exemplary 

damages and the multiplied portion of any multiplied damage award, if and where 

insurable by law) that an Insured is legally obligated to pay as a result of any 

Claim; provided, that Loss will not include (1) wages, fines, taxes or penalties or 

matters which are uninsurable under the law pursuant to which this Policy is 

construed; (2) severance pay or other amounts pursuant to an express contract of 

employment or an express obligation to make such payments in the event of 

termination of employment, including but not limited to payments for stock 

option or stock appreciation rights; or (3) the payment of any insurance plan 

benefits.  For purposes of determining whether punitive or exemplary damages or 

the multiplied portion of any multiplied damage award arising from any Claim 

shall be insurable by law, the Insurer agrees to abide by the law of whichever 

jurisdiction is applicable to such Claim and is most favorable to the Insureds in 

that regard. 

 

(K) Named Organization means the entity designated as such in Item 1 of the 

Declarations. 

 

(L) Outside Capacity means service by an Insured Person as a director, officer, 

member, manager or trustee of, or in another equivalent executive position with 

respect to, an Outside Entity, during such time that such service is at the request 

of the Insured Organization. 

 

(M) Outside Entity means any corporation or organization other than the Insured 

Organization which is exempt from taxation under Section 501(c)(3) of the 

Internal Revenue Code of 1986, as the same may be amended from time to time. 

 

(N) Policy Period means the period set forth in Item 2 of the Declarations, subject to 

prior termination or cancellation pursuant to CONDITION (E). 

 

(O) Pollutants means any seepage, pollution or contamination, including but not 

limited to any solid, liquid, gaseous or thermal irritant or contaminant, including 

smoke, vapor, soot, fumes, acids, alkalis, chemicals, waste, and materials to be 

recycled, reconditioned or reclaimed.  

 

(P) Retaliation means retaliatory treatment against an Employee of the Insured 

Organization on account of such Employee’s exercise or attempted exercise of 

his or her rights under law. 
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(Q) Sexual Harassment means unwelcome sexual advances, requests for sexual 

favors, or other verbal, visual or physical conduct of a sexual nature that is made a 

condition of employment with the Insured Organization, is used as a basis for 

employment decisions by the Insured Organization, creates a work environment 

with the Insured Organization that interferes with performance, or creates an 

intimidating, hostile or offensive working environment. 

 

(R) Subsidiary means any entity: 

 

 (1) during any time on or before the inception of the Policy Period in which 

the Named Organization has or controls, either directly or indirectly 

through one or more Subsidiaries, the right to elect, appoint or designate 

more than fifty percent (50%) of such entity’s directors or managers; or 

 

 (2) subject to CONDITION (F)(3), created or acquired during the Policy 

Period during any time in which, as a result of such creation or 

acquisition, the Named Organization has or controls, either directly or 

indirectly through one or more Subsidiaries, the right to elect, appoint or 

designate more than fifty percent (50%) of such entity’s directors or 

managers. 

 

An entity ceases to be a Subsidiary when the Named Organization no longer 

has or controls, either directly or indirectly through one or more Subsidiaries, the 

right to elect, appoint or designate more than fifty percent (50%) of such entity’s 

directors or managers.  The coverage afforded under this Policy with respect to 

Claims against a Subsidiary or any Insured Person thereof will apply only in 

respect of Wrongful Acts committed or allegedly committed after the effective 

time that such entity becomes a Subsidiary and prior to the time that such entity 

ceases to be a Subsidiary. 

 

(S) Workplace Harassment means conduct which creates a work environment with 

the Insured Organization that interferes with performance, or creates an 

intimidating, hostile or offensive working environment. 

 

(T) Workplace Tort means misrepresentation, defamation (including libel and 

slander), invasion of privacy, false imprisonment, negligent evaluation, negligent 

training or supervision, wrongful discipline or wrongful deprivation of career 

opportunity, if actually or allegedly related to the claimant’s employment by the 

Insured Organization. 
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(U) Wrongful Act means: 

 

 (1) any Employment Practices Wrongful Act (a) by the Insured 

Organization, or (b) by an Insured Person in his or her capacity as a 

director, officer, member, manager or Employee of the Insured 

Organization; 

 

 (2) any other actual or alleged act, error, misstatement, misleading statement, 

omission or breach of duty (a) by the Insured Organization, or (b) by an 

Insured Person in his or her capacity as a director, officer, member, 

manager or Employee of the Insured Organization or in an Outside 

Capacity; or 

 

 (3) any matter claimed against an Insured Person solely by reason of his or 

her service (a) as a director, officer, member, manager or Employee of the 

Insured Organization, or (b) in an Outside Capacity. 

 

(V) Wrongful Termination means actual or constructive termination of the 

employment of, or demotion of, or failure or refusal to promote, any Employee, 

which is in violation of law, against public policy or in breach of an implied 

agreement to continue employment. 

 

EXCLUSIONS 

 

Unless otherwise specifically stated or provided for in CONDITION (D)(2) or elsewhere 

in this Policy, the Insurer will not be liable to make any payment of Loss in connection 

with a Claim:  

 

(A) arising out of, based upon or attributable to the gaining by any Insured of any 

profit or advantage to which such Insured was not legally entitled; provided, that 

this EXCLUSION (A) will apply to an Insured only if there has been a final 

adjudication adverse to such Insured establishing that the Insured gained such a 

profit or advantage; 

 

(B) arising out of, based upon or attributable to the commission by any Insured of 

any criminal or deliberately fraudulent or dishonest act; provided, that this 

EXCLUSION (B) will apply to an Insured only if there has been a final 

adjudication adverse to such Insured establishing that the Insured so acted; 

 

(C) for any actual or alleged: 

 

 (1) bodily injury, sickness, disease or death of any person or damage to or 

destruction of any tangible property, including the loss of use thereof; or 

 

 

 



HOUSTON CASUALTY COMPANY 

 

 

HC 1055 (03/2004) 

Page 7 of 17 

 (2) mental anguish, emotional distress, libel, slander, defamation or 

disparagement or violation of a person's right of privacy; provided, that 

this EXCLUSION (C)(2) will not apply to any Claim for an Employment 

Practices Wrongful Act; 

 

(D) for the actual, alleged or threatened discharge, dispersal, release or escape of 

Pollutants or any direction or request to test for, monitor, clean up, remove, 

contain, treat, detoxify or neutralize Pollutants;  

 

(E) for any actual or alleged violation of the Employee Retirement Income Security 

Act of 1974 or any regulations promulgated thereunder or of any similar law or 

regulations or any other actual or alleged Wrongful Act in the administration of 

employee benefits; 

 

(F) brought by or on behalf of, or in the name or right of, the Insured Organization, 

whether directly or derivatively, or any Insured Person, unless such Claim is: 

 

 (1) brought and maintained independently of, and without the solicitation, 

assistance or active participation of, the Insured Organization or any 

Insured Person, 

 

 (2) brought or maintained by an Insured Person for contribution or 

indemnity and directly results from another Claim covered under this 

Policy, or 

 

 (3) for an actual or alleged Employment Practices Wrongful Act; 

 

(G) by or on behalf of, or in the name or right of, any Outside Entity, whether 

directly or derivatively, against an Insured Person for a Wrongful Act in his or 

her Outside Capacity with respect to such Outside Entity, unless such Claim is 

brought and maintained independently of, and without the solicitation, assistance 

or active participation of, the Outside Entity, the Insured Organization or any 

Insured Person; 

 

(H) arising out of, based upon or attributable to facts or circumstances alleged, or to 

the same or related Wrongful Acts alleged or contained, in any claim which has 

been reported, or with respect to which any notice has been given, under any 

policy of which this Policy is a renewal or replacement or which it may succeed 

in time; 

 

(I) arising out of, based upon or attributable to any pending or prior litigation as of 

the inception date of this Policy, or alleging or derived from the same or 

essentially the same facts or circumstances as alleged in such pending or prior 

litigation; 
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(J) to the extent any portion of such Claim seeks relief or redress in any form other 

than money damages, provided that this EXCLUSION (J) will not apply to 

Defense Costs incurred in connection with any such Claim;  

 

(K) brought about or contributed to by any willful violation of any law, statute, rule or 

regulation by any Insured; provided, that this EXCLUSION (K) will not apply to 

any Claim for an Employment Practices Wrongful Act; 

 

(L) for any actual or alleged violation of any provision of the Fair Labor Standards 

Act other than the Equal Pay Act, the National Labor Relations Act, the Worker 

Adjustment and Retraining Notification Act, the Consolidated Omnibus Budget 

Reconciliation Act of 1985, the Occupational Safety and Health Act, any workers' 

compensation, unemployment insurance, social security or disability benefits law 

or any amendments thereto, or any other similar provisions of any federal, state or 

local statutory or common law or any rules and regulations promulgated under 

any of the foregoing; provided, that this EXCLUSION (L) shall not apply to any 

Claim for any actual or alleged Retaliation; 

 

(M) for the actual, alleged or threatened discharge, dispersal, release or escape of 

nuclear reaction, nuclear radiation, radioactive contamination or any radioactive 

substance; 

 

(N) for any actual or alleged violation of the Securities Act of 1933, the Securities 

Exchange Act of 1934, any state “blue sky” law, any rule or regulation 

promulgated under any of the foregoing, or any other provision of federal, state or 

common law imposing liability in connection with the registration, offer, sale or 

purchase of securities; provided, that this EXCLUSION (N) shall not apply to any 

Claim arising out of the offering, sale or purchase of securities, whether debt or 

equity, that are exempt from registration under the Securities Act of 1933; and 

provided, further, that if at least thirty (30) days prior to any initial public offering 

of stock of the Named Organization or any Subsidiary or any purchase or sale, 

or any offer to purchase or sell, any debt securities of the Named Organization 

or any Subsidiary, the Insured Organization gives the Insurer written notice 

thereof together with any information with respect thereto as the Insurer may 

request, the Insurer will offer a proposal to provide coverage with respect to such 

event, subject to such additional terms, conditions and limitations of coverage and 

such additional premium as the Insurer may require; 

 

(O) for any actual or alleged: 

 

 (1) infringement of any patent, copyright or trademark, or  
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 (2) unauthorized taking or use of any trade name, service mark, service name, 

mask work, title, slogan, trade secret, know-how or confidential or 

proprietary business information or other material or information in 

violation of any right under any patent, copyright or trademark 

registration, license, lease, franchise, permit, authorization or agreement 

(including secrecy and non-disclosure agreements);  

 

 including any actual or alleged violation of any law, statute, rule or regulation or 

any provision of the common law imposing liability in connection therewith; 

provided, that this EXCLUSION (O) will apply only to Claims against the 

Insured Organization; or 

 

(P) for any actual or alleged breach of contract or agreement; provided that this 

EXCLUSION (P) will not apply to any Claim for an Employment Practices 

Wrongful Act. 

 

No conduct of any Insured will be imputed to any other Insured to determine the 

application of any of the above EXCLUSIONS. 

 

DISCOVERY PERIOD 

 

If the Insurer or the Named Organization fails or refuses to renew this Policy or if the 

Named Organization cancels this Policy, any Insured will have the right, upon payment 

of the respective Discovery Period Premium set forth in Item 7 of the Declarations, to an 

extension of the coverage granted by this Policy for the period set forth in Item 6 of the 

Declarations following the effective date of such cancellation or non-renewal (the 

“Discovery Period”), but only with respect to any Wrongful Act actually or allegedly 

taking place before the date of such cancellation or non-renewal.  A written request for 

this extension, together with payment of the Discovery Period Premium, must be made 

within thirty (30) days after the effective date of cancellation or non-renewal of the 

Policy.  Such Discovery Period Premium will be deemed to be fully earned as of the 

inception of the Discovery Period.  This clause and the right contained within will not 

apply if this Policy is terminated by the Insurer for failure to pay any premium when due. 

 

EXTENSIONS 

 

(A) Subject to its terms and conditions, this Policy will afford coverage for Claims for 

Wrongful Acts of an Insured Person if such Claims are made against the 

estates, heirs, legal representatives or assigns of an Insured Person who is 

deceased or against the legal representatives or assigns of an Insured Person who 

is incompetent, insolvent or bankrupt, to the extent that such Claims would have 

been covered by this Policy in the absence of such death, incompetence, 

insolvency or bankruptcy. 
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(B) Subject to its terms and conditions, this Policy will afford coverage for Claims for 

Wrongful Acts of an Insured Person if such Claims are made against the 

Insured Person’s lawful spouse solely by reason of such spouse’s legal status as 

a spouse of the Insured Person or such spouse’s ownership interest in property 

which the claimant seeks as recovery for alleged Wrongful Acts of the Insured 

Persons.  For purposes of the Policy, amounts which such spouse becomes legally 

obligated to pay by reason of such Claim will be treated as Loss which the 

Insured Person is legally obligated to pay on account of the claim made against 

the Insured Person.  This coverage extension does not apply, however, to the 

extent the Claim alleges any wrongful act or omission by the Insured Person’s 

spouse. 

 

CONDITIONS 

 

(A) Limit of Liability and Retention 

 

 (1) The Insurer’s maximum aggregate liability for all Loss on account of all 

Claims first made during the same Policy Period will not exceed the 

Limit of Liability set forth in Item 3 of the Declarations. 

 

 (2) Defense Costs will be part of and not in addition to the Limit of Liability, 

and payment of Defense Costs will reduce the Limit of Liability.  Defense 

Costs, as incurred, will also be applied against the retention. 

 

 (3) The retention stated in Item 4 of the Declarations will apply to Loss, 

including Defense Costs: 

 

  (a) which the Insured Organization is obligated to pay as a result of 

Claims against it, or 

 

  (b) which the Insured Organization is required or permitted to pay as 

indemnification or advancement to or on behalf of the Insured 

Persons as a result of Claims against them, whether or not such 

Loss is actually paid, unless the Insured Organization is unable 

to pay such Loss as indemnification or advancement solely by 

reason of its financial insolvency. 

 

  For purposes of this CONDITION (A)(3), the certificate of incorporation, 

charter, articles of association or other organizational documents of the 

Named Organization and each Subsidiary, including the bylaws and 

resolutions thereof, will be deemed to have been adopted or amended to 

provide indemnification and advancement to the Insured Persons to the 

fullest extent permitted by law. 
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 (4) The Insurer will be liable only for the amount of Loss in connection with 

any Claim which is in excess of the retention stated in Item 4 of the 

Declarations, if applicable.  Such retention is to be borne by the Insureds 

and remain uninsured.  A single retention will apply to Loss arising from 

all Claims alleging the same Wrongful Act or related Wrongful Acts. 

 

 (5) One retention amount will apply to the covered portion of each and every 

single Claim. 

 

(B) Notice of Claims and Reporting Provisions  

 

 (1) The Insureds must, as a condition precedent to the obligations of the 

Insurer under this Policy, give written notice, including full details, to the 

Insurer of any Claim as soon as practicable after it is made. 

 

 (2) If written notice of a Claim has been given to the Insurer pursuant to 

CONDITION (B)(1) above, then any Claim subsequently made against 

the Insureds and reported to the Insurer alleging, arising out of, based 

upon or attributable to the facts alleged in the Claim of which such notice 

has been given, or alleging any Wrongful Act which is the same as or 

related to any Wrongful Act alleged in the Claim of which such notice 

has been given, will be considered to have been made at the time such 

notice was given. 

 

 (3) If, during the Policy Period or the Discovery Period (if applicable), the 

Insureds become aware of any circumstances which may reasonably be 

expected to give rise to a Claim against the Insureds and if, before the 

end of the Policy Period or the Discovery Period (if applicable), the 

Insureds give written notice to the Insurer of the circumstances and the 

reasons for anticipating such a Claim, with full particulars as to dates, 

persons and entities involved, potential claimants and the consequences 

which have resulted or may result from such Wrongful Act, then any 

Claim subsequently made against the Insureds and reported to the Insurer 

alleging, arising out of, based upon or attributable to such circumstances 

or alleging any Wrongful Act which is the same as or related to any 

Wrongful Act described in such notice will be considered to have been 

made at the time such notice of circumstances was given. 

 

 (4) All notices under this CONDITION (B) must refer to the Policy Number, 

must be in writing, must request coverage under this Policy, and must be 

given by certified mail or prepaid express courier to the address set forth 

in Item 8 of the Declarations. 
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(C) Interrelationship of Claims 

 

 All Claims alleging, arising out of, based upon or attributable to the same facts, 

circumstances, situations, transactions or events or to a series of related facts, 

circumstances, situations, transactions or events will be considered to be a single 

Claim and will be considered to have been made at the time the earliest such 

Claim was made. 

 

(D) Defense Costs, Settlements, Allocation 

 

 (1) The Insurer will have no duty under this Policy to defend any Claim.  The 

Insureds must defend any Claim against them.  The Insureds may not 

admit or assume any liability, enter into any settlement agreement, 

stipulate to any judgment, or incur any Defense Costs without the 

Insurer's prior written consent, which consent may not be unreasonably 

withheld.  Only those settlements, stipulated judgments and Defense 

Costs to which the Insurer has consented will be recoverable as Loss 

under the Policy.  The Insurer will be entitled to effectively associate in 

the defense and the negotiation of any settlement of any Claim. 

 

 (2) The Insurer will pay covered Defense Costs on an as-incurred basis.  If it 

is finally determined that any Defense Costs paid by the Insurer are not 

covered under this Policy, the Insureds agree to repay such non-covered 

Defense Costs to the Insurer. 

 

 (3) If Loss covered by this Policy and loss not covered by this Policy are both 

incurred in connection with a single Claim, either because the Claim 

includes both covered and uncovered matters, or because the Claim is 

made both against Insureds and against others not included within the 

definition of Insured, the Insureds and the Insurer agree to use their best 

efforts to determine a fair and proper allocation of all such amounts, 

taking into account the relative legal and financial exposures of the parties 

to the Claim and the relative benefits to be obtained by the resolution of 

the Claim.  The Insurer will be obligated to pay only those amounts or 

portions of Loss allocated to covered matters claimed against Insureds.  If 

the Insureds and the Insurer are unable to agree upon an allocation, then 

until a final allocation is agreed upon or determined pursuant to the 

provisions of this Policy and applicable law, the Insurer will be obligated 

to make an interim payment of that amount or portion of Loss, including 

Defense Costs, which the parties agree is not in dispute.  
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 (4) The Insurer will have no obligation to pay Loss, including Defense Costs, 

after the Insurer’s maximum aggregate limit of liability, as set forth in 

Item 3 of the Declarations, has been exhausted by the payment of Loss, 

including Defense Costs.  If the Insurer’s maximum aggregate limit of 

liability, as set forth in Item 3 of the Declarations, is exhausted by the 

payment of Loss, including Defense Costs, the premium will be fully 

earned. 

 

(E) Cancellation or Nonrenewal 

 

 (1) The Insurer may cancel this Policy for non-payment of premium by 

sending not less than ten (10) days’ notice to the Named Organization at 

its last known address.  The Insurer may not otherwise cancel this Policy. 

 

 (2) The Named Organization may cancel this Policy by mailing the Insurer 

written notice stating when such cancellation will be effective; provided, 

that the Named Organization may not cancel this Policy after the 

effective date of any acquisition of the Named Organization as described 

in CONDITION (F)(1) below.  If the Named Organization cancels this 

Policy, the Insurer will retain the customary short rate premium.  Premium 

adjustment may be made either at the time cancellation is effective or as 

soon as practicable after cancellation becomes effective, but payment of 

unearned premium is not a condition of cancellation. 

 

 (3) If the Insurer elects not to renew this Policy, the Insurer must give the 

Named Organization notice of non-renewal no less than sixty (60) days 

before the end of the Policy Period. 

 

 (4) If the period of limitation relating to the giving of notice is prohibited or 

made void by any law controlling the construction thereof, such period 

will be deemed to be amended so as to be equal to the minimum period of 

limitation permitted by such law. 

 

(F) Changes in Exposure 

 

 (1) If, during the Policy Period, any of the following transactions or events 

(each a “Change in Control”) occurs with respect to the Named 

Organization: 

 

  (a) the Named Organization merges into or consolidates with another 

entity such that the Named Organization is not the surviving 

entity, or 

 

  (b) another entity, person or group of entities and/or persons acting in 

concert acquires the right to elect, appoint or designate more than 

50% of the directors or managers of the Named Organization, or 
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  (c) a trustee in bankruptcy, receiver, conservator, rehabilitator, 

liquidator or other similar official is duly appointed with respect to 

the Named Organization; 

 

  then coverage under this Policy will continue in full force and effect until 

the end of the Policy Period with respect to Claims for Wrongful Acts 

committed or allegedly committed before the effective date of such 

Change in Control, but coverage will cease with respect to Claims for 

Wrongful Acts committed or allegedly committed thereafter and the 

premium will be considered fully earned in consideration of the coverage 

extended. 

  

 (2) If, during the Policy Period, any of the following transactions or events 

(each a “Change in Control”) occurs with respect to a Subsidiary: 

 

  (a) the Subsidiary ceases to be a Subsidiary, or 

 

  (b) a trustee in bankruptcy, receiver, conservator, rehabilitator, 

liquidator or other similar office is duly appointed with respect to 

the Subsidiary; 

  

  then coverage under this Policy with respect to Claims against such 

Subsidiary or any Insured Person thereof will continue in full force and 

effect until the end of the Policy Period with respect to Claims for 

Wrongful Acts committed or allegedly committed before the effective 

date of such Change in Control, but coverage under this Policy with 

respect to Claims against such Subsidiary or any Insured Person thereof 

will cease with respect to Claims for Wrongful Acts committed or 

allegedly committed thereafter. 

 

(3) If, during the Policy Period, the Insured Organization acquires any 

assets and/or liabilities, acquires a Subsidiary or acquires any entity by 

merger and, at the time of such transaction, the assets and/or liabilities so 

acquired or the assets and/or liabilities of the entity so acquired exceed 

twenty-five (25%) of the total assets of the Insured Organization as 

reflected in the Insured Organization’s most recent audited consolidated 

financial statements, such entity will be included with the term 

“Subsidiary” for a period of ninety (90) days after the date of such 

transaction. There will be no coverage under this Policy in respect of any 

Claim against the Insureds which is first made more than ninety (90) 

days after the effective date of the transaction described in this 

CONDITION (F)(3) unless the Insurer has received written notice 

containing full details of such transaction and the Insurer has agreed to 

provide such coverage. No coverage will be available under this policy for 

Loss, including Defense Expenses, from any Claim against any entity, or 
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the Insured Persons of any entity, included with the term “Subsidiary” 

by reason of this CONDITION (F)(3) for any Wrongful Act committed or 

allegedly committed before the date of such transaction. 

 

(G) Other Insurance and Other Indemnification 

 

 (1) Such insurance as is provided by this Policy will apply only as excess over 

and will not contribute with any other valid and collectible insurance. 

 

 (2) All coverage for Loss from Claims against Insured Persons for 

Wrongful Acts in their Outside Capacities will be specifically excess of, 

and will not contribute with, any other insurance available to such Insured 

Persons by reason of their service in Outside Capacities, and any 

indemnification available to such Insured Persons in connection with 

their service in Outside Capacities from any source other than the 

Insured Organization, including but not limited to Outside Entities. 

 

(H) Cooperation and Subrogation 

 

 (1) In the event of any notice under CONDITION (B) of a Claim or of 

circumstances which may reasonably be expected to give rise to a Claim, 

the Insureds will give the Insurer all information, assistance and 

cooperation that the Insurer may reasonably request with respect thereto. 

 

 (2) In the event of any payment under this Policy, the Insurer will be 

subrogated to the extent of such payment to all of the Insureds' rights of 

recovery, including without limitation the Insured Persons’ rights to 

indemnification or advancement from the Insured Organization.  The 

Insureds must execute all papers required and do everything necessary to 

secure such rights and to enable the Insurer to bring suit in their name. 

 

(I) No Action against the Insurer 

 

 No action may be taken against the Insurer unless, as a condition precedent 

thereto, there has been full compliance with all of the terms of this Policy and 

until the amount of the Insureds’ obligation to pay shall have been finally 

determined either by judgment against an Insured after actual trial or by written 

agreement of the Insured, the claimant and the Insurer.  No person or 

organization will have any right under this Policy to join the Insurer as a party to 

any action against the Insureds to determine the Insurer’s liability; nor may the 

Insurer be impleaded by the Insureds or their legal representatives in any such 

action. 
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(J) Notices and Authority 

 

 By acceptance of this Policy, the Insureds agree that the Named Organization 

may act on behalf of all Insureds with respect to the giving and receiving of any 

notices, the payment of premiums and the receiving of any return premium, the 

cancellation or renewal of this Policy and the acceptance of any amendments 

thereto. 

 

(K) Assignment 

 

 No assignment of interest under this Policy will bind the Insurer without the 

Insurer’s written consent. 

 

(L) Titles and Headings 

 

 The titles and headings to the various paragraphs and sections in this Policy, 

including endorsements attached, are included solely for ease of reference and do 

not in any way limit, expand or otherwise affect the provisions of such paragraphs 

and sections to which they relate. 

 

(M) Representations and Severability 

 

 The Insureds represent that the particulars and statements contained in the 

Application are true, accurate and complete and are deemed material to the 

acceptance of the risk assumed by the Insurer under this Policy.  This Policy is 

issued in reliance upon the truth of such representations. No knowledge or 

information possessed by any Insured will be imputed to any other Insured 

except for material facts or information known to the person or persons who 

signed the Application.  If any of the particulars or statements in the Application 

is untrue, this Policy will be void with respect to any Insured who knew of such 

untruth or to whom such knowledge is imputed. 

 

(N) Changes 

 

 Notice to any agent or knowledge possessed by any agent or other person acting 

on behalf of the Insurer will not effect a waiver or a change in any part of this 

Policy or stop the Insurer from asserting any right under the terms of this Policy.  

This Policy cannot be waived or changed, except by written endorsement issued 

to form a part of this Policy. 

 

(O) Entire Agreement 

 

 By acceptance of this Policy, the Insureds and the Insurer agree that this Policy 

(including the Application and any materials submitted therewith) and any 

written endorsements attached hereto constitute the entire agreement the parties 

with respect to this insurance. 
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(P) Territory 

 

 This Policy applies to Wrongful Acts actually or allegedly taking place or 

Claims made anywhere in the world. 

 

(Q) Conformity to Statute 

 

 Any terms of this Policy which are in conflict with the terms of any applicable 

laws construing this Policy, including any endorsement to this Policy which is 

required by any state Department of Insurance (or equivalent authority) (“State 

Amendatory Endorsement”), are hereby amended to conform to such laws.  

Nothing herein will be construed to restrict the terms of any State Amendatory 

Endorsement.  In addition, to the extent permissible by law, nothing in any State 

Amendatory Endorsement will be construed to restrict the terms of this Policy. 

 

 

 

 
In witness whereof the Insurer has caused this Policy to be executed by its authorized officers, but this 

Policy will not be valid unless countersigned on the Declarations Page by a duly authorized representative 

of the Insurer.  
 
 

 
 
 
 
 Secretary President 

 

 


